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Your client has been reading the news about deducting real estate losses and comes to 
you wanting to know: why didn't you tell me about all the deductions I could have been 
taking for my rental real estate losses? And can I pay a lower tax rate on my gains? You 
explain to your client that it is much harder to deduct real estate losses than the current 
news makes it seem. But your client, who owns several businesses, only one of which 
is real estate, wants to know - how do I start taking advantage of this deduction? 

Now, imagine your client is a commercial real estate developer who also owns restaurant 
franchises. He spends most of his time on his real property business: development, 
construction, management and rental of buildings, free-standing or in malls, at several 

sites in his home state. When developing a site, his primary goal is to find a profitable tenant to lease the 
space. But if a suitable tenant cannot be found, this taxpayer opens a restaurant franchise and rents the 
vacant space to his restaurant company. The taxpayer's two businesses feed off each other: his restaurant 
operations experience makes him a better developer and landlord to unrelated restauranteurs, and his real 
estate activities give him important experience that he uses in his restaurant business. 

In today's "gig" economy, it is becoming increasingly common for taxpayers to have more than one job or 
business endeavor they are working on at the same time. This article explores how, if at all, a taxpayer 
who is not exclusively a real estate professional can deduct real estate losses in excess of the passive loss 
limitations. 

Passive Loss Limitations 

Individual taxpayers generally cannot deduct losses from passive activities.1 A passive activity is any trade
or business2 of a taxpayer in which the taxpayer does not materially participate, and any rental activities 
of the taxpayer, regardless of the taxpayer's level of participation.3 "Material participation" means that the
taxpayer is involved in the operations of the activity on a regular, continuous and substantial basis.4 

1 I.R.C. § 469. 

2 Determining whether a trade or business ex ists is a factual determination. Higgins v. Commissioner, 312 U.S. 212 (1941). The 
Supreme Court has held that a trade or business (a) must be undertaken to earn a profit and (b) the taxpayer's activities must be continuous 

and regular. Commissioner v. Groetzinger, 480 U.S. 23 (1987). 

3 I.R.C. § 469(c)(l), (2). 

4 I.R.C. § 469(h)(l). 
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